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HUNGWE J: 
Applicant seeks an order directing that the matter between the applicant and the first respondent in HC 1982/05 be re-opened to allow the applicant lead fresh evidence.  He also seeks costs against the first respondent. First respondent opposes this application.  The basis of this application is set in the founding affidavit as follows:

“4.
That the matter HC 1982/05 involves the issue of the double sales of stained 794 Bluff Hill Township 16 of Lot 8A Bluff Hill.  The second applicant sold the property to me on 15 October 2004 and resold it to the first respondent on 30 November 2004 as pleadings and documents filed in HC 1982/05 and HC 2007/05 illustrate.  See Annexures “A” and “B” being the two sale agreements.

5.
That the first respondent was supposed to finance the purchase of the property through and mortgage facility availed by the Reserve Bank of Zimbabwe to people in the Diaspora through a vehicle called Homelink (Private) Limited as for the appears from clause six of the agreement of sale dated 30 November 2004.  See Annexure “B” been a copy of the sale agreement.

6.
That in case HC 2007/05 by consented to the first respondent taking vacant possession of the property in dispute on the understanding that the mortgage bond had been approved and that the first respondent was actually repaying the loan. (See Annexure “C” being a copy of the consent order.)

7.
That during the trial it was a game our understanding and based on the claims by the first respondent that the Reserve Bank had approved the mortgage loan application by the first respondent as per their letter dated 27 January 2005.  (See annexure “D” being a letter from the Reserve Bank to Patriot Properties the estate agent who handled the sale).

8.
 That it has come to my attention that despite the approval of the facility the first respondent did not take on the offer of the facility by the Reserve Bank but proceeded to fraudulently use it to obtain vacant possession of the property and fight a legal battle for the transfer of the property into his name to prolong his occupation of the property with the enjoyment of the fruits that comes with such occupation under full knowledge that he has misled my a person into believing that he is actually repaying the facility  availed by the Reserve Rank.

9.
.....................
10.
 That I therefore make this application for the opening of HC 1982/05 to enable me to place before the Honourable HUNGWE J before judgment is issued, the evidence that I offered through my legal practitioners to have them enter certain of the court and discovered that contrary to the first respondent’s claims he is no facility provided by the Reserve Bank.  See Annexure “E” being the letter to the first respondent’s attorneys.
11.
........................

12.
That the approach may legal practitioners of record would then where engaged by Daniel Rangarirai Gusha and a tort to both the conveyance are the Reserve Bank of Zimbabwe.  See annexure “F” and G.  I refer this honourable court to the supporting affidavit of the said Daniel Rangarirai Gusha which contains details of the meeting with the officials of the Reserve Bank of Zimbabwe who confirmed to him that the first respondent did not have a mortgage facility with them and that it was not correct that he was paying back for any facility as his name was not anywhere on their database.”

 
First respondent opposes the application on the ground that the grant of the application will occasion him serious prejudice and therefore this is not an appropriate case for the reopening of the case which is awaiting judgment.
An application of this nature is never lightly granted. The principles applicable in an application of this nature were set out in Farmers' Co-op Ltd v Borden 1961 (1) SA 441 (FC) where CLAYDEN F.J. stated:

“In Brown v Dean, 1910 A.C. 373 at p. 374, LORD LOREBURN L.C., stressed

“the extreme value of the old doctrine 'interest reipublicae ut sit finis litium', remembering as we should that people who have means at their command are easily able to exhaust the resources of a poor antagonist.”
 
And in Colman v Dunbar, 1933 AD 141 at p. 161, WESSELS, C.J., said:

“It is essential that there should be finality to a trial, and therefore if a suitor elects to stand by the evidence which he adduces he should not be allowed to adduce further evidence except in exceptional circumstances.”
There are certain guiding principles which the Courts apply in exercising discretion. The first is that the evidence tendered could not have been obtained with reasonable diligence for use at the trial - see

Ladd v Marshall, 1954 (3) A.E.R. 745 at p. 748; Colman v Dunbar, supra at p. 161. The second is that the evidence must be such as is 'presumably to be believed' or 'apparently credible', see Ladd v Marshall, supra at p. 748; Colman v Dunbar, supra at p. 162. The third relates to the effect which it would have on the case. The last is that conditions since the trial must not have so changed that the fresh evidence will prejudice the opposite party - see Colman v Dunbar, supra at p. 162.

In regard to the third principle it was laid down by the House of Lords in Brown v Dean, supra, that the evidence must be such as 'if believed would be conclusive'. LORD SHAW was not prepared to make so stringent a test. And in Ladd v Marshall, supra at p. 751, HODSON, L.J., said:

“the more modern cases have proceeded on the view that perhaps 'conclusive' is too strong a word”.

DENNING, L.J., at p. 748 used the phrase 'would probably have an important influence on the result of the case, although it need not be decisive'.

See also Braddock v Tillotson's Newspapers Ltd., 1950 (1) K.B. 47 at p. 51 - 2. In Hip Foong Hong v H. Neotia & Co., 1918 A.C. 888 at p. 894, the Privy Council set out the principle as;
“it would, as far as can be foreseen, have formed a determining factor on the result”.

In Colman v Dunbar, supra at p. 162, WESSELS, C.J., gave the judgment of the Court and said that the evidence must be such that 'it would be practically conclusive, for if not it would still leave the issue in doubt and the matter would still lack finality.

I am aware that the Court on the Farmers Co-op case was dealing with a matter in which the appellant, on appeal, wished to re-open his case so as to lead evidence in a matter on appeal. I am also aware of the difference in the rules relied upon in that case and the present. But in my view, the principles laid out in the farmers Co-op case apply with equal force. The critical issue for determination was whether there had been a double sale. Therefore the question whether the sale to the first respondent was valid or not is of critical importance to the resolution of that dispute where judgment is pending. In any event I am strengthened in the view that I take in this matter by the fact that a re-opening of trial at this stage in keeping with the principle of finality to litigation the importance of which LORD LOREBURN L.C. stressed in Brown v Dean (supra). In my respectful view a re-opening will in all probability be conclusive of the issues between the parties. 

In the event I grant the application with costs.
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